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performance requirements established
in its current contract.

(3) It is in the best interest of the
government.

(c) If CMS does not renew a contract,
the contract will end in accordance
with its terms. The contractor will not
have a right to a hearing or judicial re-
view regarding CMS’s renewal or non-
renewal decision.

[73 FR 55771, Sept. 26, 2008]

§455.238 Conflict of interest.

(a) Offerors for Medicaid integrity
audit program contracts, and Medicaid
integrity audit program contractors,
are subject to the following require-
ments:

(1) The conflict of interest standards
and requirements of the Federal Acqui-
sition Regulation organizational con-
flict of interest guidance, found under
48 CFR subpart 9.5.

(2) The standards and requirements
that are contained in each individual
contract awarded to perform activities
described under section 1936 of the Act.

(b) Post-award conflicts of interest:
CMS considers that a post-award con-
flict of interest has developed if, during
the term of the contract, one of the fol-
lowing occurs:

(1) The contractor or any of its em-
ployees, agents, or subcontractors re-
ceived, solicited, or arranged to receive
any fee, compensation, gift (defined at
5 CFR 2635.203(b)), payment of ex-
penses, offer of employment, or any
other thing of value from any entity
that is reviewed, audited, investigated,
or contacted during the normal course
of performing activities under the Med-
icaid integrity audit program contract.

(2) CMS determines that the contrac-
tor’s activities are creating a conflict
of interest.

(c) If CMS determines that a conflict
of interest exists during the term of
the contract, among other actions,
CMS may:

(1) Not renew the contract for an ad-
ditional term.

(2) Modify the contract.

(3) Terminate the contract.

[78 FR 55771, Sept. 26, 2008]

§455.301

§455.240 Conflict of interest resolu-
tion.

(a) Review Board: CMS may establish
a Conflicts of Interest Review Board to
assist in resolving organizational con-
flicts of interest.

(b) Resolution: Resolution of an orga-
nizational conflict of interest is a de-
termination by the contracting officer
that:

(1) The conflict is mitigated.

(2) The conflict precludes award of a
contract to the offeror.

(3) The conflict requires that CMS
modify an existing contract.

(4) The conflict requires that CMS
terminate an existing contract.

(5) It is in the best interest of the
government to contract with the offer-
or or contractor even though the con-
flict of interest exists and a request for
waiver is approved in accordance with
48 CFR 9.503.

[73 FR 55771, Sept. 26, 2008]

Subpart D—Independent Certified
Audit of State Dispropor-
tionate Share Hospital Pay-
ment Adjustments

SOURCE: 73 FR 77951, Dec. 19, 2008, unless
otherwise noted.

§455.300 Purpose.

This subpart implements Section
1923(j)(2) of the Act.

§455.301 Definitions.

For the purposes of this subpart—

Independent certified audit means an
audit that is conducted by an auditor
that operates independently from the
Medicaid agency or subject hospitals
and is eligible to perform the DSH
audit. Certification means that the
independent auditor engaged by the
State reviews the criteria of the Fed-
eral audit regulation and completes the
verification, calculations and report
under the professional rules and gen-
erally accepted standards of audit prac-
tice. This certification would include a
review of the State’s audit protocol to
ensure that the Federal regulation is
satisfied, an opinion for each
verification detailed in the regulation,
and a determination of whether or not
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